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REMARKS 

This is in full and timely response to the final Office Action dated April 6, 2006. 
Reexamination and reconsideration are respectfully requested. 

Entry of this After Final Amendment is Appropriate to Respond to a New Citation and New 
Grounds of Rejection 

Entry of this After Final Amendment is solicited under 37 C.F.R 1.116 because it responds 
to the new grounds of rejection first presented in the Final Action; thus, this paper presents the 
Applicant's view of the newly-cited reference to Luecke and otherwise challenges certain findings 
of fact and conclusions of law first presented in that Final Action. As will be seen by these 
responsive arguments, this application is in condition for allowance because the posited 
combination fails to make a prima facie case of obviousness under section 103, at least for the 
reasons that the newly-cited reference relied upon does not include an uneven layer as recited at 
least in the independent claims, and there is no reason suggested in the newly-cited reference for 
making the proposed modification without the impermissible use of a hindsight analysis. 

New Grounds of Rejection of Claims 1 to 10 based on a Newly-Cited Reference to Luecke 
and the Previously Cited Reference to Yamanobe 

The examiner had contended that the Applicant's amendment necessitated the new grounds 
of rejection. Previously, only the patent to Yamanobe et al. was relied upon and arguments 
advanced on why that patent does not teach or suggest an uneven shape of an uneven portion 
corresponding to the spherical aberration and the coma aberration of a wavefront. Now, the patent 
to Luecke is cited and principally relied upon for the finding stated at the bottom of page 2 of the 
Final Action. 

In essence, Luecke is said to show in Fig. 3 that a pair of substrates 70, 72 sandwhich and 
seal a liquid crystal layer which controls a phase distribution of transmitted light 78, and a pair of 
electrodes apparently referring to electrodes 80 and 82, as generally described at col. 4, lines 20 to 
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34. A shape is described at col. 4, lines 35 to 50 as complementary to the wavefront aberration, but 
nothing is said about or suggested relative to providing another uneven portion. It may be noted 
that an uneven portion refers to the portion 1 1 1 shown in Figs. 3A and 3B. . 

Indeed, the examiner recognized that Luecke is deficient in teaching a separate layer to form 
the uneven surface and a pair of electrodes formed in planar shapes parallel to each other. He 
proposes, however, first to argue that it was well known to use planar electrodes and use a separate 
layer to form uneven surfaces to provide an even electric field. It is not fully clear where he 
supports that finding relative to the Luecke reference, but perhaps he is relying on the '681 patent 
for such a teaching rather than being "well known". In either case, however, the applicability of 
that finding to Luecke is not suggested by Luecke. 

As understood, Luecke is self sufficient in teaching a compensator lens 48 as shown in Fig. 
3. There is no reason found in Luecke or within the skill in the art to modify the embodiment of 
Fig. 3 to interpose a separate layer having the shape there shown. As specifically stated at col. 4, 
lines 35 to 40, the components are specified without any suggestion that an additional layer can or 
should be provided and have a sinusoidal shape to approximate the waves of aberration in the 
reflected wavefront measured from peak to valley. Moreover, it would seem from the discussion at 
col. 4, line 51 to col. 5, line 6 that minute distances are involved - on the order of nanometers - 
which would teach against additional layers in the laminate shown in Fig. 3. At the very least, the 
converse is not true - there is no teaching, hint or suggestion to modify Luecke as taught by the 
'581 reference even if such a combination were otherwise proper except for a motivation to do so. 

It is submitted that the findings and conclusions of law are bottomed on an impermissible 
use of hindsight where, without the Applicant's template in the form of an application, no reason is 
present or argued to modify Luecke. 

Respectfully, the reasons for making the combinations are conclusory, in the nature of 
wishes not findings of fact founded on the references or on the skill in the art. See, for example, the 
last sentence at the end of the paragraph concluding at the top of page 3 of the Final Action. 
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Moreover, there is no support for the finding as to claims 3 and 9 or claim 10, and a specific 
reference requested to support those findings, as permitted by the MPEP. 

Conclusion 

Claims 1 to 10 are considered patentable over the art of record and the reasons advanced by 
the examiner for their rejection, and early Notice of Allowance is respectfully requested. 

Dated: June 2, 2006 RespeottUlly^ubmitted, 
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